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Firſt, That at' this tine; 
the Hereditary Succeſſion 
of the eldeſt 'Son was then 


known to be the Common, 


and uſual Law 1 in England. 


2ly, That the Succeſſion 
of all the. Sons, ' was- the 
Ancient Cuſtomary Law 
among the Britiſb in Wales, 
ho Is here continued. 
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of Lands'was;, atleaſt ito 
all the Sons alike, and,: for 
ought appcars alſo, to all 
the Daughters ,, and; thas | 
chere was no... diffcxence. in | 
the Hereditary. Txanſi muſſi- |. 


on of Lands and Goads ar 
leaſt, 


in reference - to the 
Children. This appears, by 
thoſe Laws of King Edward, 
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apud Anghos. 
felves and the Kingdom. 
And therefore, William 
che Conqueror (having by 
his acccſhon to the Crown, 
g6tten the Poſſeffions and 
Demeans' of the” Crown; 
and alfo, yery many and 
great poficffions of them 


© oppoſed him or "Ad- 


hered to Harold); difpoicth 
of thele Lands, oft greac 
part'of them to his Coyn- 
trymen,” and others that 
- adhered to him , and re- 
raitied Certain Hotorary Te- 
nures, either by Baronage, 
or in Knights Service , or 
by Grand” Serjeantry , ,for 


the Defence of the King- 
dom. And poſlibly alfo, as 
the defire of many Own- 
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ers, changed their Tenures 
into Knights Service. Which 
Intraduction of new Te- 


_ nurss, was not nevertheleſs 
without conſent of Par- 


liament, as appears -by the 
additional Laws before 
mentioned, That. King 
Wiltiam by the. advice. of 
Parliament made mention 
of by Mr. Selden, upon E- 


| admerys pag. 191, mos 


which this was one, (v1z.) 
Staturmus ettam & firmiter 
pracipimus ut omnes Comites, 
Barones, Milites «4 Servien- 
tes, univerſe Liberi homines 
totins Regni noftri  habes 
ant, © teneant ſe ſemper in 
armis, © in equts, ut decet 
& oportet, Et quod ſint 
ſemper prompti , & bene pa- 


rat 


apud Angles. 


.rati ad ſeruicium ſuum in- 
tegrum nobis MA an 
& peragendum -,' cum ſemp 
opus affuerit, ſecundum by 
pobis de. Feodis debent , 
Tenementis ſuis de jure. S 
cere. Et ficut illis latuimus, 
per commune conſilium totius 
Regni neftrie@ illis dedimas&%s 
conceſſumus in Feodo jure He- 
reditario.Whereby it appears, 
that there were two kinds 
of Military, Proviſions, one 
that was ſer upon all Free- 
holders, by - common 
conſent of Parliament , 
which was uſually called 
Affiza Armorum, and another 
that was C crentionsl,” and 
by Tcnureupon the Infeu- 
dation of the Tenant,which 
was called Knights Service, 
and 
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and ſometimes Royal, and 
ſometimes Foreign Service, 
and ſometimes Serviciam 
Lorice. | 

And hence 1t came to 
paſs, that (not only accor- 
ding to the Cuſtom of Ner- 
mandy , but alſo according 
co the Cuſtom: of other 
Countries.) Theſe Honorary 
Fees, or Infeudations be- 
came deſcendable to the 
cldeſt, and not. to all the 
Males. And hence it is, 
That in Ment, where' the 


 Cuſtomof Deſcent toall the 
Males, generally prevails'; 


They pretend, a conceſſ}- 


on-of all their Cuſtoms by 
che Conqueror, to obtain 
their Submiſſion to his 
Govern- 
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Government, according to 
the Romantick Story of 
their moving Wood. Yet, 
even in FHent it ſelf, theſs 
ancient 7enures or Peres, 
that are anciently held by 
Knights Service, - are de- 
ſcendable to the eldeſt Son, 
as Mr. Lambard hath ob: 
ſerved to my hand, 1n pag. 
563. out of the gthof H.3. 
Fitz Tit. Preſcription 63, 
26 H.8.g.and the Statute 
of 31 H.8. cap.3. But yer, 
even in Kent it felf, If Gavel- 
kind Land-, Efchear, or 
come to the Crown by Atr- 
rainder, or Diflolution of 
Monaſteries, and be grant- 


ed to be held in Knights . 
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the Cuſtomary Deſcent” 15 
not changed, neither can be, 
but 'by Act of: Parliament, 
for it is a' Cuſtom fixed to 
the TandBe. nn: 
But thoſe Honorary Fees, 
made 1n ancient mes , ſo 
ſhortly after the Conqueſt, 
did" filently, and ſuddamly - 
aſſume the Rule of 'De- 
ſcent to the eldeſt, and ac- 
cordingly: held it ; and- fo, 
( alchough poſhbly*. there 
were no A& of Parhamenr- 
of thoſe elder times, thar 
altered the ancient courſe 


of Deſcents', from all the 


Sons to the eldeſt, or at 
leaſt none that we know 
of; yet,) the uſe of the 


Neighbour Country, might 


Itro- 
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introduce-the fame Uſage 
here, as to cheſe. Honorary - 
Paſleflions. 
And becauſe theſe Honorary 
Infcudations weremany,and 
ſcattered © almoſt through 
all the, Kingdom 1n a tle 
time, they introduced a 
a. po in the Succeſſion 
of Lands of other Tenures, 
as * Soccage or Vavaſories. 
So that without queſtion,by 
liccle and little almoſt ' ge- 
nerally in all Counties of 
England (except Kent, who 
wero moſt Tenacious of 
their own Cuſtoms, in 
which they gloried,, and 
fome particular Fees, and 
Places where. a contrary 
Uſage prevailed ): the ge- 
PE ner? 


= 


46 


4 SE” 4 05 
BEG 
. WI 
- 


De Sucteſſionibus 
nerality of Deſcents or Suc= 


_ ceſſions by link and lite, 


as well of Soccage Lands, 
as of Knights Service, went 
to * the eldeſt Son;, accor- 

Ing to the Declaration of 
King Edward the firft; inf the 
Statute of Wales abovemen- 
tioned , as will more fully 
appear by what follows. 

In the time of Z. t:. 
Lambard fol. 203. we find 
in his oth Law ,- that it 
ſhould feem, that thewhole 


Land did not yet deſcend 


to the-eldeſt Son, but be- 
gan a: little to look that 
way. Primitm patris Feu- 
dum primogenitus filius habes 
at. As: to' Collateral De- . 
fechts;the Law determined 

- thus, 


apud Angles. 
thus, Lapbard ut ſupra. Si- 


quis ſine liberis deteſſerit, 


Pater ant mater ejus in He- 
reditatem ſuccedat ; wel fra- 
ter vel ſoror fi pater @& mas 
ter defint ; fi nec hos habeat, 
foror Patris wel Matris, G de. 
inceps in quintum genice. 
lum; qui cum propingquio- 
res in parentela, fiunt,, He- 
reditario jure ſuccedant ; & 
dum virilis Sexus extiterit,, 
& Hareditas abinde fit, fe- 
minina- non. Hereditetur. By 
this it ſeems. RES 


1. Theeldeſt Son(though 

he had. Fus Primogeniture , 

the principal. Fee of his 

Father, yer); he carried not 
all the. Land: 

Ls 2. That 


47 - 


GY <4 - 
wa «I. 3, 

I%3 
, 72 

<> 
. 
| . 
| _ 


De Surrefſonibus 


| 2. That for want of Chulz 


_ dren the Father or Mother, 


inherited , before the Bro- 
ther or Sifter.. 


2 Tha for want of Chil- 
PR. 4 Father, Mother, Bro- 
thers and Siſters, the Lands 
decended to the Undcles 
and Aunts, to -the Fifth 
D_ 


That in Succeſſion 
Collareral Proximity. of 
Kindred was preferred, 


7 That the Male was 
preferred before the Fe- 
male; That 1s, the Father's 


Linc was preferred before 
the 


apud Angles. 


the Mothers, unleſs the 
Land deſcended from the 
Mother , and then the 
Mothers Line was to bc 
preferred: 
How this Law was obſerved 
in the : Intervals, between 
Henry the firſt; and Henry 
the ſecond, we can give no 
account. But the next pe 
riod that we come to, 15 
Henry the 2d. Glanvil in his 
ſeventh Book , gives us 
ſome account how the. 
Law ſtood in his time, 
* wherein, notwithſtanding 1t 
will appear, there was ſome 
ncertaanty in the buſineſs 
of Defcents, or Hereditary 
Succeſſions , though it was 
much 
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much better pohted than 
formerly. 

The Rules then of Suc- 
ceſſion were either in re- 
ference to Goods or Lands. 
As to Goods , one. third 
part went to the Wife, ano- 
ther third part to the Chil- 
dren, the other third part 
to the Teſtator's diſpoſal ; 
But if he had no Wite, a 
Moiety went to the- Chil- 
dren, the other Moicty to 
his diſpoſal, Gan. lib. 7. c.5; 
But as to the Succeſſion of 
Lands, the Rules were thele : - 


iſt, If the Lands were 
Knights Service, they gc- 
nerally went to the eldeſt 
Son ; and un caſc of no Son, 
0 


apud Angles. 


to all the Daughters; and 
in caſe of no Children, ro 
the cldeſt Brother. 


2ly, If the Lands were 
Socage, it deſcended to all 
the Sons, Si fuerit Socagi- 
um GW id antiquitus diviſun, 
only the chief Houſe was 
co be allotted to the Pour- 
party of the eldeit, and a 
Compenſation made. to 
the reſt In licu thercof. Si 
vero non fuerit antiquitus Die 
viſum, tunc Primogenitus, ſe- 
cundum quorundam confuetuz 
dinem totam Hereditatem 
obtrnebit, ſecundum autem quo- 
rundam conſuetudinem poſt= 
nates filius Heres eſt, Glarvil 
lib. 7 Cap: 3«5o that alchough 
E 2 Cuſtom 
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Cuſtom directed variouſly 
the Deſcent , either ro the 
eldeſt, youngeſt, or all the 
Sons; Yer,itſeems at this time 
Jas commune, or Common 
right ſpoke for the eldeſt 
Son to be Heir, no Cu- 
ſtom intervening. 


3ly., As the Son, or 
Daughter, ſo their - Chil» 
dren in infinitum, are pres 
ferred 1n the Deſcent be- 
fore the Collateral Line, 
or Uncles. 


4ly, But if a Man have 
rwo Sons, and the eldeſt 
dics in the life time of the 
Father , having a Son or 
Daughter, and then the 
Father 
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apud Angles. 


Father dies; it was then 
controverted, whether the 
Son, or the Nephew ſhould 
ſucceed the Father, though 
the better Opinion ſeemed 
to be for the Nephew , 
Ibid. cap. 3. 


_ sly, A Baſtard could not 
Inherit, ibid. cap.13. And 
although by the Com: 
mon. and Civil Law, If A. 
 hathia San born of B. be- 

fore Marriage, and after 
A. Marries B. this Son be 
Legitimate and Heredita- 
ble: Yer accordigg to the 
Law of Eng/and then uſed, 
as well as atter, he was not 
 Hereditable, Glan. lib. 7. 
cap.15. 

E 3 6ly, 
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61y, In caſe the Pur- 
chaſer die without flue, 
the Lands deſcended to 
the Brother, and for want 
of Brothers to the Siſters, 
and for want of them to 
the Cluidren of the Bro- 
thers or Siſters', and- for 
want of them to the Unz 
cles, and ſo onwards ac- 
cording to the Rules of 
Deſcents at this day ; and 
the Father - and Mother 
were not - immediately to 
Inherit the Sor, but the 
Brothers or Uncles, and 
their Children, Glar. lib. 7. 


CAPe &. 


apud Anghos. 


And it ſeems, that in 
all things elſe the Rule of 
Deſcent, in reference to 
the Collateral Line, held 
much the ſame as now: 
As namely, If Land de= 
ſcended of the part of the 
Father, 1t ſhould not reſort 
to the part of the Mother, 
& e converſo; But in caſe of 
Purchaſe, for want of 
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Heirs of the part of the | 


Father , it reſorted ro the 
Line of the Mother, and 
the nearer and worthier 
Blood was preferred , fo 
 thar if there were any of 
the part of the Father , 
though neyer ſo far di- 
ſtant , 1t hindered the de- 
ſcent to the Line of the 
E 4 Mother 
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Mother, though much near- 
Cr. | 
There were in thoſe 
times as 1t ſeems two Im- 
pediments of Deſcent , 
or Hereditary Succeſſion 
which now do nar at all 
obtain. 


x. Leproſfie, if fo ad- 
judged by the Sentence of 
che Church ; this indeed I 
find not in G/anoil , but I 
find 1t pleaded, and allow 
ed in the time of Kin 
Jobn, and the Land =» 
judged to the Siſter , P. 4, 


fobannts. 


2. There 


gpud Angles. 

- 2. There was another 
curioſity , and it 1s won- 
derful to ſee how much, 
and how long 1t preyailed, 
for we find it 1in uſe in 
Glamil, that wrote in King 
Hen. 2d's time; in Brafton, 
that wrote in Hen. 3d's time; 
in Fleta, that wrote 1n the 
time of Ed. 1. and in the 
broken year Ed. 1. Fitz, 
Ayvowry 235. Nemo poteſt 
elſe Tenens © Dominus © 
Homagium repellit perquiſt= 
tum, And therefore, if the 
eldeſt Brother had enfeof=- 
fed the ſecond reſerving 
Homage, and had received 
Homage, and then the ſe- 
cond had gied — If- 
UC, 


oy 
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ſue, it ſhould have deſcend-_ 
cd to the youngeſt, and 
not to the eldelt Brother; 
quia Homagium repellit per- 
quiſitum , {ce for this that 
I as. mention It _ once 
for all, Glan. lib. 7. cap. 1. 
Bra. lib. 2. cap. 30: Þleta lib. 
6. cap. 11 And ſo it has 
been for ought I can find 
ever ſince 3 Ed. 1. and in- 
deed it 1s antiquated rather 
than altered, and the Fan- 

cy upon which it i8ground- 
ed hath appeared trivial ; 
for if the eldeſt Brother 
cnfeoff rhe ſecond: reſer- 
ving Homage , the ſe- 
cond dying without Iflue, 
It will Defcend to the el- 


deſt as Heir, and the Scig- 


moury 


apud Angles. 


nioury 1s extint. Indeed 
ic might have been ſome 
Reaſon to have examined, 
whether he nught not have 
waved. the Deſcent , in caſe 
his Services had been more 
benefacial than the Land; 
but there could be lirtle 
Reaſon for this to exclude 
him from Succeſſion. T1 
ſhall mention no more of 
this'nor the former Impe- 
diment, (vzz.) Leprolic, for 
they are both vantſhed , 
and antiquated long fince , 
and ee the one nor 
the other 1s at this day any 
impediment of Deſcent. 


And 
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And now paſhng ove 
the time of King ohn, and 
Richard the firſt, becauſe I 
find nothing of moment 
in that time relating to - 
the Title 1n_ queſtion, un- 
leſs the uſurpation of King 
obs upon his eldeſt Bros 
thers Son, which: he would 
fain have juſtified, by 1n- 
troducing a Law of prefer 
ring the. younger Son bee. 
fore the Nephew, deſcend-. 
ed from the eldeſt Brother: 
But this pretention could 
no ways juſtifie his Ufur- 
pation, as hath been ſhewn 
in the time of Henry the 
Second, 


Wwe 


apud Angles. 

We have the Tractate 
of Brafton lib, 2. cap. 30,31. 
and /ib. 5. The truth 1s, 
there 1s ſo little variance as 
to the Points of Deſcents, 
between the Law as it was 
taken when Bratton wrote, 
and the Law as 1t was af- 
terwards taken in Edward 
the firlt's time , when Brit= 
ton and Fleta wrote, that 
there ts very little diffe= 
rence between them as may 
eaſily appear, eſpecially by 
comparing of Brafi.ubi ſupra 
and Fleta Lib.g. Chapter the 
gth, Liber the 6th, Chapters 
the 1/t and 2d, thar the 
latter ſeems to be 1n cffect 
an Abſtract of the former, 
therefore I fhall ſee down 
what 
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what in ſubſtance both 
ſay, and thereby it will 
appear, that the Rules of 
Deſcents in the times of 
Henry the 3d, and Ed- 
ward therſt,were very much 
one. 


1/t, The Law ſeems ſet- 
tled now unqueſtionably, 
that the eldeſt Son was in 
Common right Heir, not 
only in caſes of Knights 
Service Land , | but alſo 
of Soccage Lands , unleſs 
there -was a Special Cuſtom 
to the contrary, as in Kent 
and ſome other places, and 
ſo that Point of the Com= 
mon Law 1s fully ſettled. 


* dy, 


apud Angles. 


2lz, That all the Deſcen- 
dants in infinitum, from any 
Perſon that had been Heir 
(if -he had bcen living ) 
were Inheritable: As the 
Deſcendants of the Son , 
of the Brother, of the 
Uncle, 0c. 


3ly, That the eldeſt Son 
dying in the life time of 
the Father, his Son or Mluc 
was. to: haye the preference 
as Hcir to the Father be- 
fore the younger Brother, 
and ſo the doubt in Glan- 
vil's time was ſettled, Glan. 
lib. 7. cap. 3. Cum quis au= 
tem moriatur habens filiun 
poſtnatum & ex Primogentto 


filio 
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filio premorturo Nepotem map- 
na quidem Furis dubitatio ſolet 
efſe ,, uter illorum praferen= 
dus fit alij in. illa Succeſſt- 
one z ſcilicet utrum PFilius 


an AePos. 


 4&,The Father,or Grand- 
father could not by Law 
Inherit: 1mmediately his 
SON. | 


«hy, Leprofie, though it 
were an exception to the 
Plaintiff, becauſe he oughr 
not - to converſe. in the 
Courts of Law, yet we 
no where find, that it was 
an Impediment of Deſcent. 


So 


 apud Angles. 


So that upon the whole 
matter for any thing I can 
obſerye in them, the Rules 
of Deſcent then ſtood ſer- 
tled in all Points as they 


are at this day , except 


thoſe 'few matters which 
yet in proceſs of time ſoon 

ſettled as they now ſtand, 
(viz.) 


1, That Impediments of 
the hinderance of Deſcent, 
from him that did Hos 
mage,to him that received 
It, ſeerhs to haye yer been 


in uſe, at lcaſt till the- 


3 Ed. 1. and in Fleas 
time, for he puts the caſe 
and admits 1t. 


E '2Where? 
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2, Whereas they both as 
oree, that Half - blood to 
him who is the Purchaſer, 
Is an Impediment of the 
Deſcent; yet in caſe of a 
Deſcent from a Common 
Anceſtor , Half - blood is 
no Impediment. For - in= 
ſtance; A. hath Iſſue B. 
a Son, and C. a Daughter | 
by one, venter, and D. a | 
Son by another venter, if | 7 
B.. Purchaſe in Fee, and p 
die- withour Iflue, ic ſhall d 
deſcend to the Siſter, and | 
-not to the Brother of the | it 
Half - blood : But if the (r 
Land had deſcended from al 
A. to B. and he had cn of 
cred and died without If- | 1n 
On ſue ; th 


 apud Angles. 
ſue ; 1t was a doubt 1n the 
time of Brafton and Britton, 
whether it ſhould go to 
the younger Son, or the 
Daughter , but though it 
were then a doubt, yer che 
Law hath ſince that ume 
been ſettled, that in both 
caſes it deſcends to the 
Daughter, Seſeina facit Stir- 
pem © primum gradum, G& 
- poſſeſſio fratris de feodo ſins 
plici facit ſororem efſe here- 
i: | 

Upon the whole matter 
it ſeems, that abating theſe 
ſmall 1ncon{iderable © vari- 
ances, the States and Rules 
of Deſcents as they ſtood, 
in the time of Henry the 
third, or at leaſt oft Ed- 
F 2 ward 
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ward the firſt, were redu? 


ced to their full Comple- 
ment and Perfe&tion, and | 
vary nothing conſiderably, 
from what they are ar 
this day , and have con- 
tinued ever fince that 
time, 

I ſhall therefore fer 
down the State, and Rules 


_ of Deſcents in Fee-fimple 


as they ſtand at this day, 
without medling with par- 
tUcular Limitations and 
Entails, which vary the 
courſe. of Deſcents in ſome. 
caſes from the Common 
Rules of Deſcents 1n He- 


' reditary Succeflion, and 


herein we ſhall ſee what 


the Law hath been, and 


con? 


LY 


. apud Anglos. 


continued touching the 
fame ever ſince Bradon, 


who wrote in Henry the- 


third's tme,now above Four 
hundred years ſince, and 
by that we ſhall ſee what 
alterations ſucceſſion of 
time i hath mado there- 
Ih: 

And now to give a 
ſhorr Scheme of the Rules 
of Deſcents, or Hereditary 
Succeſſhions of the Lands 
of Subjects, as the Law 
ſtands at this day, and hath 
ſtood ſettled here for az 
bove Four hundred years. 

All poſſible Hereditary 
Succeſſion may be diftin- 
guiſhed into theſe three 


kinds 2 
F-3 1/t, 
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1/t, Deſcending, as from 
Father to Son, or Daugh- 
ter, to Nephew, or Niece. 

2ly, Collateral, as from 
Brother to Brother, or $1- 
ſter and Brothers Children. 

31y, Aſcending, cither di- 
rect, as from San to Fa- 
ther, or Grand-father which 


'1s Not admitted by the 


Laws of England ; or in 
the Tranſyerſal Line, as to 
the Uncle or Aunt, Great 
Uncle, or Great Aunt, and 
becauſe this Line again di- 
v1des it felf into the Line of 


the Father and Mother, this 


Tranſyerſal aſcending Suc-: 
ceſſion is either in the 
Line of the Father, Grand- 
father, &c. or in the L_ 

® 


apud Anglos. 


of the Mother, Grand- 
Mother, &c. the former 
are called Agnati, the latter 
Copnati ; 1 ſhall therefore 
ſer down a Scheme of Pe- 
digrecs, to explain the na- 
ture of  Deſcents, or Here- 
ditary Succeſlions. 


Pedigree. 


F His Pedigree with its 
Application will give 
a plain account of all He- 
reditary Succeſhon, under 
their ſeveral Caſes - and 
Linutations, as will appear 
by theſe enſuing Rules, 
take our Mark or Epocha 
from the Father. 


F 4 1 Rule, 
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1 Rule, In Defcents the 
Law preferrs the Worthieſt 
Blood; and upon this Ac= 
Count. | 


1/t, In all Deſcents im- 
mediately the Male is pre- 
ferred before the Female , 
whether in Succeſſions, De- 
ſcending, Aſcending or 
Collateral ; therefore the 
Son Inherits and Excludes 
che Daughter, the Brother 
1s preferred before the S1- 
ſer, the Uncle before the 
Aunt. 7 


2/y,In all Deſcents imme- 
diate, the Deſcendants from 
Males are. preferred betore 
_ | the 


 apud Anghes. 


the Deſcendants from Fe- 
males ; and hence it 1s, 
chat the Daughter of the 
eldeſt Son, 1s preferred in 
Deſcent from the Father, 
before the Son of the 
youngeſt Son, the Daugh- 
ter of the eldeſt Bro= 
ther or Uncle 1s preferred 
before the Son of the 
younger; the Uncle, nay 
the Great Uncle, or Great 
Grand-fathers Brother ſhall 
Inherit before the Uncle 
of the Mothers ſide. | 


2 Rule, That in Deſcents, 
the next of Blood 1s pre- 
ferred before the Remote, 
though equally worthy ; 
and upon this account. 


I ft, 
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1/ft, The Siſter of the 
whole Blood , is preferred 
in Deſcents before the 
Brother of the half Blood, 
becauſe more ſtrictly joyn- 
cd to the Brother of the 
whole Blood, (viz. by the 
Father and Mother) than 
the Brother., though other- 
wiſe more worthy of the 


half Blood. 


2y, Becauſe the Son, or 
Daughter is nearer than 
the Brother , the Brother 
or Siſter than the Uncle , 
the Son or Daughter ſhall 
Inherit before the Brother 
or Siſter, and they before 
the Uncle. 


3ty, 


apud Angles. 


3ly, That yet the Father 
or Grand-father, or Mo- 
ther or Grand-mother 1n 
a direct aſcending Lane, 
ſhall never ſucceed imme- 

_ diately, the Son or Grand- 
child : But the Fathers Bro- 
ther ſhall be preferred be- 
fore the Father , and the 
Grand-fathers Brother, ſhall 
be preferred before the 
Grand-father, and yet up- 
on a ftri& account, the 
Father 1s nearer of Blood 
ta the Son than the Un- 
cle, yea than the Brother ; _ Go 
for the Brother 1s there- 7 K., 
fore of the Blood of the ©*= » 3 
Brother , becauſe both de- re 
rive from the ſame Parent, £., i Fj 
na rr n —"— 
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the Common Fountain of 
both thar Blood. And up- 
on this account , the Fa- 
ther is at this day pre- 
ferred in the Adminiſtra- 
tion of his Sons Goods, 
before his Sons Brother of 
the whole Blood, and a 
Remainder limited Proximo 
de Sangaine ſhall veſt 1n 
the Uncle. 


3 Rule, That all the De= 
ſcendants from ſuch a Per- 
ſon, as by the Law of 
England, night have been 
Heir to another , hold the 
ſame right by Repreſenta= 
tion , as that Common 
Root , from whom they 


are Deſcended. And there- 


tore, 1/t, 


apud Angles. 


Tft,They are in Law inthe 
fame Right of Proximity 
and Worthinefſs of Blood, 
as their Root that mighc 
have been ' Heir, was in 
caſe he had been living - 
And hence it 1s, That the 
Son or Grand=child , whe- 
cher Son or Daughter of 
the eldeſt Son, ſucceeds 
before the youngeſt Son. 
The Son or Grand - child 
of the eldeit Brother, ſuc=- 
ceeds before the youngeſt 
Brother, and ſo inall De- 
grees of Succeſſion by the 
right of Repreſentation , 
the righe of Proximity, 1s 
cransferred from the Root 


to the Branches, and gives 
chem 
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them the ſame preference 
as next, or Worthieſt of 
Blood. 


2ly, This Right transfer- 
red by Repreſentation , is 
infinite and unlimited in 
the Degrees of thoſe that 
deſcend from the Repre- 
ſenter; the Filias, the 
Nepos , Pronepos, Abnepos , 
and fo in infinitum, enjoy 


the fame Privilege of Re- 


preſentation, as thoſe from 
whom they derive their 
Pedigree, as well in De- 
ſcents Lineal as Tranſverſal; 
and therefore the Abnepos, 
or Abneptis of the eldeſt 
Brother, whether it beSon 
or Daughter , ſhal] be pre- 
| ferred 


 apud Angles. 


ferred before the youngeſt 
Brother, becauſe, though 
the Female be lefs worthy 
than the Male; yet ſhe 
ſtands in right of Repre- 
ſentation of the eldeſt Bro= 
ther, who was more wor-. 
thy than the youngeſt. 


3ty, And upon this ac- 
count it-1s, Thar if a Man 
hach two Daughters, and 
the eldeſt die in the Life 
of the Father, leaving ſix 
Daughters, and then the 
Father dies, the youngeſt 
Daughter ſhall have an 
equal ſhare to all the reſt , 
becauſe they ſtand 1n 
Reprefentation of their 
Mother, 
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Mothes, who ſhould have 
had but a Moiety. 


4th Rule, That by the 
Laws of England, without 
a Special Cuſtom to the 
contrary , the eldeſt Son 
or Brother , or Uncle ex= . 
cludes the younger, and the 
Males in an equal Degree 
do notall Inherit : But the 
Daughters whether by the 
fame , or divers ven- 
ters do Inherit toge- 
ther, the Father and all 
the Siſters do Inherit, the 
Brother by the ſame ver- 
ter. 


apud Anglos. 


ethRule, That the laſt actu- 
al Seizin in any Anceſtor, 
makes him as it were the 


Root of rhe Deſcent equal 
to many Intents , as if he 
had been a Purchaſer ; and 
therefore, he that cannot 


according to the Rules of 


Deſcent derive his Succef# 
fon to him, who was laſt 
aCtually ſeized , though he 
imighe have derived his 
Succeſſion to ſome prece- 
dent-Anceſtor ſhall not In- 
herit. And hence it 1s, Thar 
where Lands deſcend to 
the eldeſt Son from the 
Father , and rhe Son enters 
and dies without Iflue, his 
Siſter of the whole Blood 

C; (hall 
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ſhall Inherit as Heir to the 
Brother, and not the youn- 
oer Son of the half Blood, 
becauſe he. cannot be Heir 
to the, Brother of the half 
Blood. But if the eldeſt 
Son had ſurvived the Fa= 
ther, and dicd before En- 
try , the youngeſt Son 
ſhould Inherit as Heir to 
the Father and not the 
Siſter, becauſe he is Heir 
to Father , that was laſt 
actually ſeized. And hence 
It 1s, that though che Un- 
cle is preferred before the 
Father in Deſcent to 
the Son ; yet if the Uncle 
enter after the Death of 
the Son, and die without 
Ive, the Father ſhall In- 

herit 


apud Angles. 
heric the Uncle, Cxia Seiſing 
facit Stirpem. 


6th Rule, That whoſoe- 
yer derives a Title co. any 
Land, :muſt be of the Blood 
of him char firſt purchaſed 
it. And this 1s the Reaſon 
why , it the Son purchaſe 
Lands and dies wichour 1I1- 
ſue, it ſhall deſcend to the 
Heirs of the part of his 
Father, and if he hath none; 
then to:the Heirs of the part 
of his Mother, becauſe tho' 
the Son hath both the 
Blood of the Father and 
of the Mother in him, yet 
he is of the Blood of the 
Mother , and the Ccnſan- 
gxiner of the Mother are 
G: 2 Cons 
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Conſanouinei cognati of the 
_ Fad of s aB ſlide, 
if the Father had purchaſed 
the Land; and 1t had de# 
ſcended to the Son, and the 
Son had died withour Iflue, 
without any Heir of the 
part of his Father, it ſhould 
never have deſcended in 


| the Line of his Mother, 


but eſcheared , for though 
the Conſanguinei of the Moz 
ther. were Conſanguinez to 
the Son, yet they were not 
of Conſanguinity to the Fa- 
ther, who was the purcha- 


fer. But if there had been 
none of the Blood of the 


Grandfather , yet 1t might 
have reſorted to the Line 
of the Grandmother , be- 

| cauſc 


apud Angles. 


cauſe her Conſanguinet were 
as well of the Blood of the 
Father as the Mothers Con- 
Janguinity 1s of the Blood of 
the Son. And conſequently 
alſo * if the Grandfather 
had purchaſed Lands,” and 


it had deſcended from him 


8% 


to the Father, and from 


him to the Son, if the Son 
had entered and died with- 
our Iflue, his Fathers Bro- 
cthers. or Siſters, or their 
Deſcendants , or for want 
of them; his Grandfathers 
Brothers or Siſters;'or their 
Deſcendants, or for want of 
them, Is great Grand- 


fathers Brothers or Siſters, 


. or their Deſcendants, or 
for want of them his great 
G3 Grand- 
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Grandmothers, Brathers or 
Siſters, or their Deſcen- 
dants might have . inheri- 
red ; for the Conſanguinity of 
che + great Grandmother, was 
of the Conſangainity of the 
Grandfather , but none of 
the Line of the Mother or 
Grandmother , ( viz.) the 
Grandfathers Wife. ſhould 
have inherited, for that 
they werenot of the Blood 
of the firſt Purchaſer. And 
the ſame Rule - + converſo 
holds in Purchaſes 4n; the 
Line of the Mother--ar 
Grandmother , they: Toall 
always keep in the ſame 
Line, wherein the firſt Pur- 
chaſer ſertled them. Buc-ic 
is not neceſſary , that he 
; that 


apud Anglos. 
that inherits be always 
Heir to the Purchaſer, but 
ir ſufficeth” if he-bs.of | his 
Blood, ' and Heir ro him 
who- was laft ſeifed. The 
Father ' purchaſeth Lands, 
and 1t-Deſcends' to his Son 
who dies without Iflue, it 
ſhall never deſcend to the 
Heir'of the part of the Sons 


Mother';* But if the Sons 


Grandmother hath a Bro= 
ther, 'and che Sons great 
. Grandmother hath a Bro- 
ther, -and-there is no other 
. Kindred, it ſhall deſcend 
to the Grandmothers Bro- 
ther; and yet, if the Father 
had - died without He , 
his Grandmotrhers Brother 
ſhould haye b:en prefer- 
G 4 red 
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red before; his | Mothers 


Brother , becauſe the. for- 
mer was Heir of the part of 
his?Farlfer,. chough by a Fe- 
male, and the latter. was 


Heir of ,the part of his 


Mother. But whers - the 


' Son. 1s once ſciſed; +. and 


dies wathout  Ifluc.., Iys 
Grandmothers Brother i 

ro. him Heir of the ic 
of his Father, and being 
ncarer than his « great Grand: 


mothers Brother , is. pre-' 


ferred in Deſcent. But this 
is always intended, ſo long 
as the Line of the Deſcent 


is not broken , for if the 


Son alien thoſe Lands, and 
then repurchaſe them again 
in Fee ; 3 Now thc = of 

E= 


_ 


apu Anglos. ; 


Deſcent hold as if he had 
been the original Purchaſer, 
and that it: had never been 
inthe Line of the Father 
or -Moxher. 


7th:Rule, In Succeſſion, 
as well in the Line  De- 
Gending', Tranſverſal or 
- Aſcending, the: Line that is 
firſt derived from a Malc 


Root, hath always the pre- 


terence. A. hath Iflue two 
Sons; B. and CB. hath 
Idae a'Son and a Daugh- 
ery D. and E. D. the Son 
hath:Iflue a Daughter , F. 
and E, the Daughter hath 
Ifue a Son, 6. C. nor any 
of his Deſcendants ſhall 
not inherit ſo long as there 

| are 
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are any Deſcendants from 
D. and E. and E. the 
Daughter , \nor - none - of 
her- Deſcendants ſhalt  in- 
herit, ſo long as there are 
Deſcendants from D. the 
Son , whether they be 
Male or Female. | 

In Deſcents, Collateral as 
Brothers and Siſters ;' the 
ſame Inſtance applied evi- 
denceth the concluſion.But 


in Succeſſions in the Line 


Aſcending , there muſt be 
a fuller explanation , bes 
cauſe 1t is darker and more 
obſcure ; I ſhall therefore 
ſet forth the whole Me- 
thod of Tranſyerfal , Af 
cending, Deſcents in theſe 
enſuing Rules. 

1/t 


 apud” Angles. 


1/2 Rule, If the' Son pur- 
chaſeth Lands in Feezfimple, 
and dies without Iflue , 
thoſe of © the Male” Line 
Aſcending 'wuſque in infinitum 
ſhall be preferred in the 
Deſcent according to their 
Proximity'of Degree to the 
Son. Therefore the Fas: 
thers Brothers or Siſters, or 
their Deſcendants ſhall be 
preferred before the Bro- 
thers of the Grandfather 
and:their Deſcendants. And 
again , if the Father had 
no Brothers nor Siſters, 
the Grandfathers Brothers 
and their Deſcendants, and 
for 'want of Brothers, thc 
Grandfathers Siſters , and 

TY cher 
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their Deſcendants ſhould 
be preferred before the 
Brothers of the great 
Grandfather: For although 
by the Law of England the 
Father nor Grandfather. 
cannot immediately inhe- 
rit the Son, yet the dire- 
ation of the Deſcent to 
the Collateral Line afcend- 
ing , Is as much as if the 
Father or Grandfather had 
been by Law inheritable, 
and therefore as in caſe 
the Father had been inhe- 
ritable, he ſhould have 
inherited the Son before 
the Grandfather, and the 
Grandfather before the 
oreat Grandfather , and 
conſequently if the _—_— 

| | ka 
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had inherited and diced 
without Ifſne, his eldeſt 
Brother and his Deſcen- 
Gants ſhould have inherited 
before the younger Bro- 
ther, and his Deſcendants, 
and if he had no Brothers 
but Siſters , his Siſters and 
their Deſcendants ſhould 
inherit before his Uncles, 
or the Grandfathers Bro= 
thers, and their Dc&fcen- 
dants, fo though the Law 
of England exclude the Fa- 
ther from inheriting, ir ſub- 
ſtitutes, and dire&ts the 
Deſcent as ic ſhould have 
been , if the Father had 
inherited, viz. Lets in thoſe 
firſt that arc in the next 
Degree to him. ; 
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2d Rale is this, That the 
Line of the part of the 
Mother ſhall never inher® 
as long as there are any 
though never ſo remote 
of the Linc of the parc of 
the Father; and therefore, 
though the Mother hath a 
Brother, yet if the Atavus 
or Atavia of the Father 
hath a Brother or Siſter, 
He and She ſhall be pre- 
ferred and cxclude: the 
Mothers Brother though 
he 15 much nearer, 


3d Rule, But yet farther. 
The Male Line of the parc 
of the Father deſcending, 


ſhall in &ternum exclude the 
Female 


apud Anglos; 


Female Line of the part of 
the Father aſcending, and 
therefore 1n the caſe proz 
ofed, the Son purchaſing 
Fands and dying without 
Iflue, the Siſter of the 
_ Facher, Grandfather or great 
Grandfather, and fo in in- 
finitum fhall be preferred 
before the Fathers Mos 
thers Brother , though the 
Fathers Mothers - Brother 
be a Male , and the Fas 
thers Grandfathers Siſter be 
a Female, and more remote, 
becauſe it is in the Male 
Line, which is more wor- 
thy than the Female Line, 
chough even the Female 
Line be of the Blood of 
the Father. 
ath 


De Succeſſionibus 


4th Rule”, But as in the 
Male Line aſcending , the 
more near 1s preferred in 
the Deſcent ; before the 
remote; ſo in the Female 
Line deſcending, fo it be of 
the Blood of the Farther, 
the more near 1s preferred 
before the remote. The 
Son therefore purchaſerh 
Lands and dies without 
Iflne, the Father, Grand- 
facher, and great Grand- 
father, and fo upward, all 
the Male Line are dead 
without Brother or Siſter, 
or any deſcending from 
them, but the Fathers 
Mother hath a Siſter or 
Brother, and alſo the Fa- 
ther's 


apud Anglos. 


thers Grandmother hath a 
Brother, and likewiſe the 
Fathers great Grand-morher 
hath a Brother; it 1s true, 
all theſe are of the Blood 
of the Father, ard the very 
remotelſt of rheſe ſhall ex- 
clade the Sons Mothers 
Brother ; and it is hikewiſe 
rrue, that the grear Grand- 
mothers Blood hath paſſed 
through more Males of 
the Fathers Blood, than the 
Blood of the Grand mo- 
ther, or Mother of the 
Father, bur in this cafe 
the Fathers Mothers Siſter 
ſhall be preterred before 
the Fathers Grand-mothers 
Brother , or great Grand- 

H mothers 
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mothers Brother, becauſe 
they are all in the Female 
Line, viz» Cognati, and the 
Fathers Mothers Siſter is 
the neareſt, and therefore 
ſhall haye the preference, as 
well as in the Male Line 
aſcending the Fathers Bro- 
ther or Sifter, ſhall be pre- 
ferred before the Grand- 
Fathers Brother. 


5th Rule, And yet inthe 
Jaſt caſe, where the Son 
purchaſeth Lands and dies 
without Iflue, and without 
Heir of the part of his 
Grand - fathet , the Land | 
ſheuld deſcend to his Grand- 
mothers Brother or Siſter, 
as 


apud Angles. 
as Heir of the part of the 
Father; yet, 1f the Father 
had purchaſed this Land 
and died, and it deſcended 
to his Son who died with- 
aut Iſſue, the Lands ſhould 
not have deſcended to his 
Fathers Mothers Brother or 
Siſter, for the Reaſon 
Sag in the eighth Rale, 


ut- for want of Brothers. 


or Siſters of the Grand- 


father, great Grand-farher, 


and fo upward in the Male 
aſcending Line, it ſhould de- 
ſcend to the Fathers Grand- 
mothers Brother or Siſter, 
which -is Heir of the parc 
of the Father, who ſheuld 

be preferred before the 
L H 2 Fathers 
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Fathers Mothers Brother ; 
which was in truth the Heir 


of the part of the Mother of 


the purchaſer, though the 
next Heir of the part of 
the Father of him that laſt 
died ſeized. And therefore, 
as if the Father who was the 
purchaſer had died without 
Iflue, the Heirs of the parc 


of his Father , whether of 


the Male or Female Line, 
ſhould have been preferred 
before the Heir of the 
part of the Mother; ſo the 


Son that ſtands now in the. 
place of his Father, and in- 


herits to him primarily in 
his Fathers Line dying with- 
out Iflue, the ſame Devoz 

lugon 
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lation and Hereditary Suc- 
ceſſion, ſhould have been 
as if his Father had imme- 
diately died without Iflue, 
which ſhould have been 
to his Grandmothers Bro- 
ther as Heir of the part of 
the Father, though by the 
Female Line , and not to 
his Mothers Brother, which 
was only Heir of the parc 
of his Mother, and not to 
cake till his Fathers Fine, as 
well Female as Male was 
ſpent. 


6th Rule, If the Son pur- 
chaſe Lands and dies with- 
out Iflue, and it deſcends 
to any Heir of the part of 
H 3 che 
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the Father, and then the 
Line of the Father (after 
Entry and Poſſeſſion) fail, 
it ſhall never reſort to the 


Line of the Mother, tho* 


in the firſt Inſtance, or 
frſt Deſcent from the Son, 
it might have deſcended to 
the Heir of the part of the 
Mother : For now by this 
Deſcent and Seiſin, it is 
lodged in the Fathers Line, 
to whom the Heir of the 
part of the Mother can 
never derive a Title as 
Heir , but it ſhall rather 
Eſcheat. Bur if the Her 
of the part of the Father 
had not entered, but then 
chat Linc had failed, it 


might > 1 


might have deſcended to 
the Heir of the part of the 
Mother , as Heir to the 
Son, to whom immediate- 
ly for want of Heirs of 
the part of the Father it 
might have deſcended. 


7th Rule, And upon the 
ſame Reaſon, if 1t had once 
deſcended to the Heir of 
the part of the Father of the 
Grand-fathers Line, and 
that Heir had entercd, it 
ſhould never deſcend to the 
Heirof the parr of the Fa- 
ther af the Grand-mothers 
Line, becauſe the Line of 
the Grand-mother was not 
of Blood or Conſanguinity 
to the Line of the Grandfa- 
thers (ide. — 


apud Angles. 103 
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8th Rule, If for default of 
Heirs of -the purchaſer of 
the part of the Father, the 
Lands Deſcend to the Line 
of the Mother, the Heirs of 
the Mother on the part of 
her Fathers Side, ſhall be 
preferred in Succeſſion be- 
fore her Heirs of the part 
of her Mothers ſide, becauſe 
they are the more worthy. 
A great part of theſe diffe- 
rences are cafily to be colle- 
Eted out of the Reſolutions 
in the caſe of Clare verſus 
Brooke, alias Cobham. And 
thus the Law ſtands in point 
of Deſcents, or ekrary 
Succeſhon in England at this 
Day, and for above Four 
hundred years paſt. 
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